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STATEMENT OF THE CASE

Terrie Harman and Thomas McCarron were married in 1989; 24 years passed. On

January 31, 2014, they jointly filed for divorce. On June 17, they filed a stipulated decree

specifying how they would like their various assets distributed. STIPULATED FINAL DECREE

(June 17, 2014), Appx. at 14. On July 1, the court issued a decree approving the stipulation.

DECREE OF DIVORCE (July 1, 2014), Appx. at 20. Five months passed between the time they

jointly filed for divorce, and the time the court issued its decree.

In March 2015, about eight months after the decree, Ms. Harman and Mr. McCarron

filed a joint agreement to vacate it, AGREEMENT TO VACATE DIVORCE DECREE (Mar. 12,

2015), Appx. at 21, which the court denied in April on the grounds it lacked authority. Id.

(margin order, Apr. 7, 2015); NOTICE OF DECISION (Apr. 10, 2015), Appx. at 22.
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SUMMARY OF ARGUMENT

The amicus curiae, appointed to defend the judgment, first notes that in New Hampshire,

authority to grant a divorce is entirely statutory, having once been a prerogative of the

legislature, and then having been delegated to the judicial branch by constitutional provision.

As such, courts have only those powers specified by statute, and there being no statute allowing

courts to vacate a divorce after the decree becomes final, the family court properly demurred.

The amicus curiae then acknowledges that while a divorce decree can be set aside for

fraud, accident, mistake, or misfortune, none of those were alleged here, and the facts would not

support such a claim. This also is not a mere modification, which is allowed by statute.

There is no reason to draw on the equity powers of the court in this case because any

adverse consequences are self-imposed, and there is the alternative remedy of getting remarried. 

Finally, allowing the court to set aside the divorce in this case would be troublesome

policy, because it would open to question the finality of all divorce decrees.
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ARGUMENT

I. Divorce is Entirely Statutory, and New Hampshire’s Divorce Statute Does Not Provide for
Getting Un-Divorced

Divorce in New Hampshire is not a common law process, in the inherent authority of

the courts. Rather it is entirely statutory. Because nothing in the New Hampshire divorce

statute allows for setting aside a divorce decree, courts do not have authority to grant the relief

requested by Ms. Harman and Mr. McCarron.

In colonial New Hampshire, before it was a sovereign state, a divorce could only be

procured by an act of the legislature. The early record of the New Hampshire general court

shows several divorces, the earliest known and four other examples of which are included in the

addendum to this brief. See, An Act to Dissolve the Marriage Between Robert Rogers and Elizabeth

his Wife (Mar. 4, 1778), LAWS 1776-1784 at 145, Appx. at 23; An Act to Dissolve the Marriage

Between Peter Barter and Elizabeth his Wife (Dec. 28, 1779), LAWS 1776-1784 at 245, Appx. at 24;

An Act to Dissolve the Marriage Between Benjamin Welch and Charity his Wife (Nov. 24, 1781),

LAWS 1776-1784 at 425, Appx. at 25; An Act to Dissolve the Marriage Between Isaac Brown and Jane

his Wife (Nov. 24, 1781), LAWS 1776-1784 at 426, Appx. at 26; An Act to Dissolve the Marriage

Between Thomas Elliot and Anna His Wife; and to Vest in Her All The Real Estate Which She Was

Possessed of in Her Own Right at the Time of Her Intermarriage with the Said Thomas Elliot (Mar. 27,

1782), LAWS 1776-1784 at 463, Appx. at 27.

Delegating this authority, the New Hampshire constitution provides that “[a]ll causes

of marriage, divorce and alimony … shall be heard and tried by the superior court, until the

legislature shall by law make other provision.” N.H. CONST. pt. II, art. 76.
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In England, before the Revolution, all causes concerning marriage and the marital
status were tried in the ecclesiastical courts. In a narrow sense these were not
common-law courts, but they administered the unwritten law of the realm upon
those subjects.… But while these courts had jurisdiction to determine the validity
of an alleged marriage, to authorize the parties to live apart, and to provide for
the support of the wife by the husband under such a separation, they had no
power absolutely to dissolve a marriage legally entered into. A divorce a vinculo
was obtainable only by act of Parliament. In the provincial period and prior to the
adoption of the constitution divorces were here granted by the Legislature, as in
other states. When the Constitution … went into force in 1784 … it conferred
a jurisdiction unknown to the law of England. Under this provision it was soon
held that the Legislature had no power to grant a divorce, and that the granting
of one by the court was a judicial proceeding. The power of the court was
considered to be derived from the Legislature acting under this constitutional
provision, and not from the ecclesiastical courts, who did not possess it.

Clough v. Clough, 80 N.H. 462 (1922) (citations omitted); Parsons v. Parsons, 9 N.H. 309, 317-18

(1838) (“Prior to the revolution divorces are supposed uniformly to have been granted by the

legislature, as they are sometimes granted by parliament in England. No law is found giving the

ordinary courts of judicature any power upon the subject.… Upon the adoption of the

constitution, in 1783, it was deemed expedient to make a different provision in this respect.…

[The constitution] provided for a mere transfer of the jurisdiction which had existed in the

assembly and the governor and council.”); Clark v. Clark, 10 N.H. 380, 384 (1839) (“In England

a divorce a vinculo is only to be obtained by special act of parliament; but a divorce a mensa et

thoro may be sought through the action of the ecclesiastical courts. In some states of the union,

divorces are granted by the legislature alone. It was so here until the adoption of the

constitution, which took effect in June, 1784.”); Opinion of the Justices (Marital Masters Contempt

Powers), 128 N.H. 17, 21 (1986) (“Part II, article 76 was included in the Constitution of 1784 in

order to invest the judicial branch with jurisdiction over separation and divorce. In England,

prior to our Revolution, the civil courts of common law and equity possessed no marital

4
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jurisdiction; what we would now regard as jurisdiction over separation and annulment was

vested in the ecclesiastical courts, and jurisdiction to grant divorce following a valid marriage

resided in Parliament. During New Hampshire’s provincial and revolutionary periods preceding

the adoption of the 1784 Constitution, the legislature granted divorces. As a consequence, no

judicial jurisdiction over marital cases would have been implied merely by the recognition of the

judicial power.”) (citations omitted). 

Thus, “the jurisdiction to grant absolute divorces, must be regarded as strictly statutory.”

Veino v. Veino, 96 N.H. 439, 440 (1951). “Because divorce is statutory, the court has only such

power in that field as is granted by statute.” Daine v. Daine, 157 N.H. 426, 427 (2008). The first

divorce statute, providing for property division, was enacted in 1791. Parsons v. Parsons, 9 N.H.

309, 318 (1838).

A review of New Hampshire’s current divorce statute, RSA 458, shows no authority for

a court to undo a divorce decree that has reached finality. See, e.g., RSA 458:7-b (“Whenever,

before or during a hearing but before a final decree, the court shall determine that there is a

likelihood for rehabilitation of the marriage relationship, the court shall … continue the

proceedings and require that both parties submit to marriage counseling.”) (emphasis added);

RSA 458:14 (“the court … may revise and modify any order made by it”) (emphasis added); RSA

458:26, II (“A person concerning whom a legal separation has been decreed may file a motion

to amend the decree to one of divorce.… [T]he court may, in its discretion, grant such a motion.”)

(emphasis added); RSA 458:28 (“The parties to such a petition [for legal separation] may at any

time resume marital relations, upon filing … their written declaration of such resumption.”). 

A review of New Hampshire’s family court jurisdiction statute, RSA 490-D, also shows

no authority to vacate a divorce. See, e.g., RSA 490-D:2 (family division jurisdiction over

5



“[p]etitions for divorce, nullity of marriage, alimony, custody of children, support, and to establish

paternity”) (emphasis added); RSA 490-D:3 (family division equity jurisdiction). A review of

family court rules likewise suggests no such authority.1

That other states have legislated differently is of no import. In the Matter of Raybeck, 163

N.H. 570, 571 (2012) (declining to judicially adopt Massachusetts’ alimony statute).

Accordingly, the order denying relief here accurately reflected the court’s lack of

authority to annul a divorce that had already been decreed and had already reached finality. 

     1It is doubtful that, absent specific legislation, rulemaking could provide authority to vacate a decree. Opinion

of the Justices, 128 N.H. at 21 (“no judicial jurisdiction over marital cases would have been implied merely by the
recognition of the judicial power”).
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II. There is no Fraud, Accident, Mistake or Misfortune to Justify Setting Aside a Decree; and
Vacating is a Greater Remedy then Modifying

Judgments, including divorce decrees, may be set aside for fraud. Adams v. Adams, 51

N.H. 388 (1872) (libelant purposely give “notice” where he knew libellee would not get it);

Bussey v. Bussey, 95 N.H. 349 (1949) (same); see also Sandberg v. Sandberg, 81 N.H. 317 (1924)

(upon prompt showing of inadequate notice, decree stemming from default can be set aside);

Conant v. O’Meara, __ N.H. __ (decided May 15, 2015) (“[F]raud will vitiate a judgment, and

a court of equity may declare it a nullity.”) (quotation and citation omitted). Where fraud is

claimed, but not found, the decree will not be set aside. Lester v. Lester, 109 N.H. 359, 360

(1969) (“No evidence was offered that would have justified the trial court finding fraud in the

present case.”); Desaulnier v. Desaulnier, 97 N.H. 171, 173 (1951) (“[T]here is no fraud or other

equitable ground for vacating the prior proceedings.”).

A divorce decree can also be vacated where there is “accident, mistake or misfortune,”

which this Court has “defined as something outside of [the party’s] control, or something which

a reasonably prudent person would not be expected to guard against or provide for.” In re

Birmingham, 154 N.H. 51, 56 (2006). Vacating a decree based on accident, mistake or misfortune

must be based on facts in the record, and is “not for dispensation of grace.” Sullivan v. Indian

Head Nat. Bank, 99 N.H. 262, 263 (1954). Rather, it must arise from an “injustice.” Chase v.

Brown, 32 N.H. 130 (1855); Weld v. Sabin, 20 N.H. 533 (1847). “Whether accident, mistake, or

misfortune occurred is determined by the trier of fact, and its finding will be conclusive unless

it is unsupported by the evidence.” Birmingham, 154 N.H. at 56; Armstrong v. Armstrong, 123

N.H. 291, 293 (1983). 

There is no basis here for claiming either purposeful fraud or unknowing accident.

7



Rather, Ms. Harman and Mr. McCarron reconciled after they divorced, and now ask for

dispensation of grace. Accordingly, the court has no authority to vacate their decree.

In addition, while the family court has authority to modify a decree, there is a difference

between adjusting and discarding. See, e.g., Norberg v. Norberg, 135 N.H. 620, 623 (1992) (court’s

authority to modify alimony upon adequate showing of changed circumstances). Modification

means “the changing of the terms of the agreement which may diminish or increase the duty of

either party.” Dynamic Mach. Works, Inc. v. Mach. & Elec. Consultants, Inc., 831 N.E.2d 875, 879

(Mass. 2005) (contract action). But here, Ms. Harman and Mr. McCarron request the court

discard their divorce altogether.
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III. Getting Remarried is an Adequate Alternative Remedy

Ms. Harman’s and Mr. McCarron’s claim of prejudice is that they “have always filed a

joint tax return, but are unable to do so now that they are divorced,” and that they “have social

security spousal rights, pension rights, rights of inheritance, and other financial interests that

will be adversely affected if the continuity of their long-term marriage is disrupted by a divorce

that is no longer necessary.” APPELLANT’S BRF. at 9.

While the family court has equity powers, for several reasons equity is not available to

address their claims.

First, there are no facts in the record concerning taxes, social security, pensions,

inheritance, or other financial interests, and prejudice is asserted for the first time on appeal.

Thus there is no basis in the record to assert any of these items will be affected, whether

negatively or favorably. 

Second, even if there are adverse impacts, they are self-imposed. Ms. Harman and Mr.

McCarron themselves, and no one else, decided to get divorced, and when. Biggs v. Town of

Sandwich, 124 N.H. 421, 428 (1984) (relief denied where “[t]he record indicates that any

hardship the plaintiffs may have suffered was self-imposed”).

Third, they had plenty of time to think about these things. Five months elapsed between

the day they filed for divorce, and the time the court issued its decree. Ms. Harman and Mr.

McCarron are demonstrably able to communicate, and could have withdrawn their joint petition

at any point during that five months.

Fourth, equity steps in only when there is no other adequate remedy. Gutbier v.

Hannaford Bros. Co., 150 N.H. 540, 543 (2004) (“equitable jurisdiction lies when there is no

plain, adequate and complete remedy at law”); Sands v. Stevens, 121 N.H. 1008 (1981) (equity
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jurisdiction exists when “the remedy at law is plain and complete”). But there is an alternative

here; nothing in the record suggests getting re-married is not an adequate remedy.

Accordingly, despite sentimental reasons, there is no justification for the court to exercise

its equity jurisdiction beyond its statutory authority.
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IV. Importance of Finality in Divorce

There is risk in granting the relief Ms. Harman and Mr. McCarron request. “The finality

of a judgment rests upon the proposition [t]hat a matter once litigated and determined before

a court of competent jurisdiction shall not be again litigated before any court.” Cotton v. Stevens,

80 N.H. 175 (1921) (quotation omitted). Finality creates certainty and conserves judicial

resources. See Cook v. Sullivan, 149 N.H. 774, 777 (2003).

In divorce, finality is important because things happen – parties die, assets get destroyed,

someone inherits a windfall. See, e.g, Bussey v. Bussey, 95 N.H. 349 (1949) (during time between

divorce and request to vacate decree, party had remarried, had children by later marriage, and

died). Thus “[t]here has always been a manifest reluctance to disturb a final judgment of

divorce.” Adams v. Adams, 51 N.H. 388, 396 (1872). Reintegrating the parties and their assets –

a reversal of standard property division – is the job of couples in a marriage contract, not the role

of courts.

Divorce is a uniquely fraught area of litigation. For divorced couples, it is often

important to have the solace of knowing their former spouse is indeed former. Granting the

remedy urged by Ms. Harman and Mr. McCarron, however, would open divorce decrees to the

possibility that they can be undone, whether by one party or both together, thereby creating

uncertainty where now there exists finality. 
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CONCLUSION

For the foregoing reasons, this Court should uphold the judgment of the court below.

Respectfully submitted,

By appointed amicus curiae defending
judgment below,
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REVOLUTIONARY PERIOD 145

On the Third Tuesday of March in said Town of Peterborough

by the Freeholders and Other Inhabitants in said Town for the

Purpose of Choosing all Town Officers and Transacting Other

Matters relating Town Affairs, and the Selectmen of said Town

of Peterborough are hereby directed to Call a Meeting of the said

Freeholders and Other Inhabitants for the Purposes Aforesaid On

the Third Tuesday of March next—

[CHAPTER 4.]

{• State of |

{ New Hampshire. \

An Act to dissolve the marriage between Robert Rogers

and Elizabeth his wife.

[Passed March 4, 1778. Original Acts, vol. 7, p. 63; recorded Acts, vol. 3, p.

394. Laws, 1780 ed., p. 115. Memoir of Robert Rogers in ''Memoir of John

Stark, " by Caleb Stark, p. 386. See paper by Otis G. Hammond on the Roy

alists in the Revolution. See the biography of Robert Rogers, by J. B. Walker,

Granite Monthly, vol. 8, p. 19.]

Whereas Elizabeth Rogers of Portsmouth in the County of

Rockingham and State aforesaid hath petitioned the General

Assembly for said State, setting forth—that she was married to

the said Robert Rogers about seventeen years ago, for the greater

part of which time, he had absented himself from, and totally

neglected to support and maintain her—and had, in the most fla

grant manner, in a variety of ways, violated the marriage-con

tract—but especially by Infidelity to her Bed. For which reasons

praying that a divorce from the said Robert Rogers a vinculo

matrimonii, might be granted—The principal facts contained in

said Petition being made to appear, upon a full hearing thereof—

therefore—

Be it enacted by The Council and House of Representatives

for said State in General Assembly Convened—That The Bonds

of Matrimony between the said Robert and Elizabeth, be, and

hereby are, dissolved.—

1 0
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(at the time of his death) to their respective parts & proportion

of said Land according to said Agreement—And that the said

parts be thereby as fully convey'd to them their heirs & Assigns

respectively as if the said Benjamin in his lifetime had executed &

delivered them such Deeds

[CHAPTER 2.]

f State of }

I New Hampshire. )

An Act to dissolve the Marriage between Peter Barter

and Elizabeth his wife.

[Passed Dec. 28, 1779. Original Acts, vol. 7, p. 139; recorded Acts, vol. 3,

p.574-]

Whereas Elizabeth Barter of Portsmouth hath petitioned the

General-Assembly for sd State setting forth, That she had been

married to one Peter Barter about twenty seven years—that for

more than nineteen of the last years he had wholly forsaken, and

neglected to support her, and the four children he had by her—

and that during the short time he did live with her he used her

unkindly and was false to her Bed—& praying therefore to be

divorced from said Barter a vinculo matrimonii—and the facts

alledged in said Petition, appearing to be true, and the Prayer

thereof, reasonable—

Be it therefore enacted by the Council and House of Represen

tatives in General Assembly convened, that the marriage-contract

between the said Peter & Elizabeth be, and hereby is, dissolved—

and that he be wholly released and discharged from the Bonds of

Matrimony.
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[CHAPTER 3.]

State o,

 

\ New Hampshire. )

An Act to dissolve the marriage between Benjamin

Welch and Charity his Wife.

[Passed Nov. 24, 1781. Original Acts, vol. 8, p. 106; recorded Acts, vol. 4,

p. 361.]

Whereas Charity Welch Wife of Benjamin Welch late of Ports

mouth in the County of Rockingham and State aforesaid Mariner

hath petitioned the General Court, setting forth, that She about

fourteen years ago was married to the said Benjamin, who about

seven years last past left her destitute of any Provision for her

support, went to Sea, entered on board a British Man of War ;

and has continued with and in the service of the Enemy ever since

For all which time She had never received either letter or sup

plies of any kind from him : That the said Benjamin was married

again in England and had a Child there, For which Reasons She

prayed that the bonds of Matrimony between the said Benjamin

& her might be dissolved.—The principal facts set forth in said

Petition being proved upon a full hearing thereof :

Be it Enacted by the Council and House of Representatives for

said State in General Assembly convened, That the Bonds of

Matrimony between the said Benjamin Welch and Charity be and

hereby are dissolved and declared null and void.—

1 New Hampshire. S

An Act in addition to an act intitled "an act to survey

"& establish the bounds of sundry Towns in the

"County of Grafton and Strafford."

[Passed Nov. 24, 1781. Original Acts, vol. 8, p. 107; recorded Acts, vol.4,

p. 363. The act referred to is dated Oct. 27, 1780.]

Whereas the time limited in and by said Act has proved to

be too short to answer the good & salutary ends for which it was

intended : And a petition has been preferred to the General Court

by Jonathan Moulton Esqr in behalf of the Agents of the Towns

Therefore,

[CHAPTER 4.]

State of
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at whose request said Act was made, praying that a further time

may be allowed for that pnrpose

Therefore

Be it enacted by the Council and House of Representative in

General Court assembled and by the Authority of the same. That

a further time of One year from the twenty seventh day of Octo

ber last be allowed for the good & Salutary purposes which in and

by the Act aforementioned were intended to be done—

[CHAPTER 5.]

r State of I ...

\ New Hampshire. )

An Act to dissolve the Marriage between Isaac Brown

and Jane his Wife.

[Passed Nov. 24, 1781. Original Acts, vol. 8, p. 108; recorded Acts, vol. 4,

p. 365 ]

Whereas Isaac Brown of Mason in the County of Hilsborough

and State aforesd Gentleman, hath petitioned the General Assem

bly for said State, setting forth That in the Year of Our Lord

One Thousand Seven hundred and Seventy One, he was married

to one Jane Smith. That at the time of such marriage, She was

in the third month of her pregnancy by another Man That for

these eight years last past the said Jane hath behaved in a most

disorderly and unbecoming manner and in every particular hath

broken her marriage Covenant, threaten'd to kill her said Hus

band and denounced Vengeance Even to murder, That the said

Jane hath threatned to burn his house and all that was in it, and

once actually attempted it, by putting fire to a Quantity of flax

in the House, That She the said Jane had many times struck her

said hnsband with a large Fire Shovel Chairs and large Clubs,

taking Aim at his head, That the said Petitioner hath good rea

son to believe that the said Jane had determined to poison him,

and the said Petition contained other Aggravating Circumstances,

For which reasons praying that a Divorce from the said Jane, a

Vinculo matrimonii might be granted. The principal facts con-

taind in the said petition being made to appear

Therefore

Be it Enacted by the Council and House of Representatives for

said State in General Assembly convened, and by the Authority

of the same, That the Bonds of Matrimony between the said

Isaac Brown and Jane Brown be, and they are hereby dissolved.
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[CHAPTER 12.]

State 0.

 

\ New Hampshire. )

An Act To dissolve the Marriage between Thomas

Elliot and Anna his Wife ; and to vest in her all

the Real Estate which She was possessed of in her

own Right at the Time of her intermarriage with

the said Thomas Elliot

[Passed March 27, 1782. Original Acts, vol. 8, p. 129 ; recorded Acts, vol.4,

p. 412.]

Whereas Anna Elliot of Newtown in the County of Rocking

ham, and State aforesaid, hath petitioned the General Court, set

ting forth that, at the Time of her intermarriage with the said

Thomas, she was in her own Right possessed of a valuable Real

& personal Estate—That the said Thomas had wasted the greater

part of her personal Estate, & committed great waste on her

Real Estate—That for more than a Year past he had deserted her

bed, & utterly neglected to take any Care of her or her Chil

dren—And had illegally and adulterously cohabited with another

woman—And therefore prayed that she might be divorced from

the said Thomas—and that the possession & disposal of her said

Estate might again be vested in her—

And whereas upon a full hearing of the matter, the principal

facts contained in said petition appeared to be well supported, and

the prayer thereof Just and reasonable

Therefore

Be it enacted by the Council and House of Representatives in

General Assemby convened and by the Authority of the same it

is hereby enacted—that the Bonds of matrimony between the said

Thomas and Anna be and hereby are dissolved

And be it further Enacted by the Authority aforesd that all the

Lands which the said Anna was siezed & possessed of in her own

Right, at the time of her intermarriage with the said Thomas,

and since by her not disposed of—be and hereby are vested in the

said Anna, for the use of her the said Anna her heirs & assigns

for ever
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