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QUESTIONS PRESENTED

I. Did the superior court err in calculating the statute of limitations from the due
date of the promissors’ final payment, even though RSA 508:2, I provides that
actions involving real estate “shall be brought after 20 years from the time the
right to recover first accrued to the party claiming it.”

Preserved: MOTION FOR SUMMARY JUDGMENT (Apr. 4, 2013), Appx. at 22.
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STATEMENT OF THE FACTS

I. Note and Private Real Estate Mortgage

In 1988, Ann and Richard Daley (the plaintiffs) bought a condominium in Manchester,

New Hampshire from Mr. Vatche Manoukian for $140,000. They arranged a standard bank

mortgage for $104,000. AFFIDAVIT OF ANN DALEY (Apr. 4, 2013), Appx. at 16. But because they

did not have enough money for a down payment, Mr. Manoukian, who was the sole owner of

the condo, lent the Daleys the remaining $36,000 of the purchase price. Id. Ms. Linda Babigian

(the defendant) was married to Mr. Manoukian at the time, but she was not an owner, and did

not participate in the real estate transaction. RESPONDENT’S MEMORANDUM OF LAW (Mar. 20,

2014) at 6, Appx. at 125.

The Daleys gave Mr. Manoukian a note, in which they “promise[d] to pay to the order

of Linda [Babigian] the principal sum of $36,000 together with interest the rate of 10% per

annum.” PROMISORRY NOTE (Exh. A to Motion for Summary Judgment) (Nov. 2, 1988), Appx.

at 2 (duplicative words omitted). The note called for “[m]onthly payments of interest only in

the amount of … $300" “to begin on the first day of December, 1988" and continue for five

years, with a “balloon payment of all remaining principal and interest” by the expiration of the

five-year term, id., which would be November 2, 1993. ORDER (Sept. 16, 2013) at 3, Appx. at 59.

The note allowed for a 10-day grace period for payments, after which “the principal balance due

hereunder, together with interest, shall at the option of the holder hereof, be due and payable.”

PROMISORRY NOTE. The note provided that if it were not paid off after five years, the holder

“shall have the right to purchase the property” for $135,000, and that it was “secured by a second

mortgage” on the condominium. Id.

As security, the Daleys also gave Mr. Manoukian a mortgage, subordinate to the bank

2



loan, with Ms. Babigian named as mortgagee. MORTGAGE DEED (Exh B. to Motion for

Summary Judgment) (Nov. 2, 1988), Appx. at 1.

The Daleys paid for four years, up to and including the interest payment due November

1, 1992. ORDER (Sept. 16, 2013) at 3, Appx. at 59; AFFIDAVIT OF ANN DALEY ¶9 (Apr. 4, 2013),

Appx. at 16.

II. Babigian Goes Missing

Unknown to the Daleys, however, Ms. Babigian got divorced, changed her name, and

moved several times, probably to California and Massachusetts. Compare AFFIDAVIT OF LINDA

K. BABIGIAN (attached to RESPONDENT’S OBJECTION TO PETITIONERS’ MOTION FOR

SUMMARY JUDGMENT AND CROSS-MOTION TO SUMMARY JUDGMENT (May 2, 2013), Appx.

at 44 (bankruptcy filed in California) with LETTER FROM DALEY TO BABIGIAN (Def. Exh. A,

attached to Respondent’s Memo of Law) (May 11, 2004) at 1, Appx. at 2 (addressee in

Massachusetts). 

In any event, the Daleys lost contact with Ms. Babigian and were thus precluded from

performing their obligations under the note. LETTER FROM DALEY TO BABIGIAN (Def. Exh. A,

attached to Respondent’s Memo of Law) (May 11, 2004) at 1, Appx. at 44; LETTER FROM DALEY

TO ATTY GREGORY MICHAEL (Def. Exh. B, attached to Respondent’s Memo of Law) (Apr. 23,

2006) at 2, Appx. at 6.

Because they did not know where to send payments, the Daleys did not remit either the 

final year of interest, or the November 1993 balloon payment of principal. AFFIDAVIT OF ANN

DALEY (Apr. 4, 2013), Appx. at 16. As of December 11, 1992, they were thus in default on the

December 1, 1992 payment. PETITION TO QUIET TITLE, FOR DECLARATORY RELIEF AND

OTHER EQUITABLE RELIEF ¶¶ 10-11 (Jan. 25, 2013), Appx. at 8.
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There is no indication that Ms. Babigian ever attempted to apprise the Daleys of an

address to forward payment, nor that she ever (until the counterclaims here) attempted to collect

any installment or the balloon. MOTION TO ENJOIN FORECLOSURE AUCTION (Sept. 16, 2013),

Appx. at 74; ORDER (Sept. 16, 2013) at 4, Appx. at 59.

In 1992, the Daleys got notice from one Mr. Trow of Newport Beach, California,

claiming to be the new beneficiary of the note and instructing them to make payments to him.

PETITIONERS’ ANSWER TO RESPONDENT’S COUNTERCLAIM ¶33 (May 13, 2013), Appx. at 47.

Since the Daleys had never been apprised by Ms. Babigian that she had assigned her rights, and

were shown no proof of assignment, the Daleys were suspicious of a scam, and did not remit

payment. RESPONDENT’S OBJECTION TO PETITIONER’S MOTION FOR RECONSIDERATION ¶¶

13-14 (Oct. 8, 2013), Appx. at 86 (rights not transferred); AFFIDAVITS OF RICHARD AND ANN

DALEY IN SUPPORT OF SUPPLEMENTAL MOTION FOR SUMMARY JUDGMENT ¶11 (Mar. 14,

2014), Appx. at 99 (note never given to seller). 

In 1993 or 1994, the Daleys got a notice from a California bankruptcy court informing

them the note was part of Ms. Babigian’s bankruptcy estate, and offering to sell the note to them

for $2,500 – an opportunity they later wished they had pursued. LETTER FROM DALEY TO

BABIGIAN. The note was apparently abandoned by the bankruptcy estate, however, due to

minimal equity in the Manchester condominium, and thus without her knowledge reverted to

Ms. Babigian. RESPONDENT’S OBJECTION TO PETITIONER’S MOTION FOR RECONSIDERATION

¶¶ 18-23 (Oct. 8, 2013), Appx. at 86; LETTER FROM DALEY TO ATTY GREGORY MICHAEL (Apr.

23, 2006) at 1, Appx. at 6.
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III. Daley’s Attempts at Closure

In 2004, the Daleys decided they would like to sell their home, but discovered the note

clouded its title. LETTER FROM DALEY TO BABIGIAN. Not knowing Ms. Babigian’s whereabouts,

the Daleys “paid a headhunter $100 to find her,” who reported that “she had many different

addresses over an eight year span.” LETTER FROM DALEY TO ATTY GREGORY MICHAEL.

Using that information, the Daleys then wrote Ms. Babigian a letter. They briefly

recounted the genesis of the note, and reminded her that “monthly payments were made by us,

according to the note, up until the time we lost contact with you and Vatche [Manoukian].” The

Daleys asked Ms. Babigian to contact them, and requested she let them know whether she or the

bankruptcy referee was in possession of the note. LETTER FROM DALEY TO BABIGIAN.

Although her response is not in the record, it is apparent she answered, leading the

Daleys to understand that “she was unaware this note even existed.” LETTER FROM DALEY TO

ATTY GREGORY MICHAEL; OBJECTION FOR PETITION TO QUIET TITLE FOR DECLARATORY

RELIEF AND OTHER EQUITABLE RELIEF ¶2B (Mar. 20, 2013), Appx. at 14 (referring to 2005

letter not otherwise in the record).

Later the Daleys learned Ms. Babigian had a lawyer, and in 2006, they wrote to him,

“hop[ing] you or Linda [Babigian] doesn’t expect to collect any interest for the missing years,

as I did not know her whereabouts or name change.” They inquired “how much Linda [Babigian]

says we owe her to clear up this note between us.” LETTER FROM DALEY TO ATTY GREGORY

MICHAEL.
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STATEMENT OF THE CASE

Despite the Daley’s attempts to bring closure, nothing more happened. Twenty years

having passed, in 2013 they commenced the current lawsuit, seeking to quiet title, discharge the

debt, and declare the mortgage void. PETITION TO QUIET TITLE, FOR DECLARATORY RELIEF

AND OTHER EQUITABLE RELIEF (Jan. 25, 2013), Appx. at 8.

Ms. Babigian admitted that some of the missed payments are older than the statute of

limitations, but alleged that despite statutory language, the statute of limitations applies to each

installment individually thus making some of the missed payments and the balloon within the

limitations period. Consequently she counterclaimed to recover the monthly payments and the

balloon, claiming a total of $241,765.23, and to exercise her option to buy the condominium at

the 1988 price. RESPONDENT’S ANSWER AND COUNTERCLAIM, (Apr. 15, 2013), Appx. at 27.

Both parties filed motions for summary judgment. MOTION FOR SUMMARY JUDGMENT

(Apr. 4, 2013), Appx. at 22;RESPONDENT’S OBJECTION TO PETITIONERS’ MOTION FOR

SUMMARY JUDGMENT AND CROSS-MOTION TO SUMMARY JUDGMENT (May 2, 2013), Appx.

at 34; RESPONDENT’S MEMORANDUM OF LAW IN SUPPORT OF HER OBJECTION TO

PETITIONERS’ MOTION FOR SUMMARY JUDGMENT AND CROSS-MOTION TO SUMMARY

JUDGMENT (May 2, 2013), Appx. at 36; PETITIONERS’ OBJECTION TO RESPONDENT’S

CROSS-MOTION FOR SUMMARY JUDGMENT (May 13, 2013), Appx. at 52.

The court held that five of the missed payments were older than the statute of limitations

and granted the Daleys summary judgment with regard to them; but that the remaining seven,

including the balloon, were within 20 years of the date Ms. Babigian filed her counterclaim, and

granted Ms. Babigian summary judgment with regard to those.

The court granted a stay of foreclosure pending summary judgment on additional issues
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not presented here, which was later lifted. ORDER (Oct. 18, 2013), Appx. at 95; ORDER ON

SUPPLEMENTAL CROSS-MOTIONS FOR SUMMARY JUDGMENT (May 9, 2014), Appx. at 135. 

This appeal followed.
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SUMMARY OF ARGUMENT

The Daleys argue that the lower court employed a rule of law developed in connection

with commercial negotiable instruments – that the statute of limitations runs from each

installment in an installment contract – but erroneously applied it here in the context of real

estate mortgages where the legislature has specified that the limitations period runs from the

date when the “right to recover first accrue[s].”1

     1The issue presented in question I of the Daley’s Notice of Appeal is not argued.
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ARGUMENT

I. The Court Erred by Using a Limitations Period Applicable to Commercial Contracts While
Ignoring the Limitations Period the Legislature Specified for Collections on Mortgages

Borrowing from the context of commercial contracts for installment sales of personalty,

the court below held that the statute of limitations applies to each installment individually.

Consequently, it calculated 20 years from the various missed payments, finding that some were

older and thus time-barred, but others were newer and therefore actionable. 

[W]hen an obligation is to be paid in installments the statute of limitations runs
only against each installment as it becomes due even though the creditor has the
option to declare the whole sum due on default of an installment, unless he
exercises that option.

ORDER (Sept. 16, 2013) at 5, Appx. at 59 (quoting General Theraphysical, Inc. v. Dupuis, 118 N.H.

277, 279 (1978)).

General Theraphysical involved an installment contract for the rental of “certain exercise,

massage, and sauna equipment.” 118 N.H. at 278. Although no statute was cited in the decision,

General Theraphysical used a 6-year statute of limitations, presumably derived from either RSA

508:4 (statute of limitations for “personal actions” now using a 3-year but then a 6-year

limitations period) or RSA 382-A:3-118 (6-year statute of limitations for negotiable

instruments). In any event, it is clear that General Theraphysical did not involve real estate nor

a real estate mortgage.

The New Hampshire legislature has set forth differing limitations periods for personal

actions and negotiable instruments on the one hand, and real estate mortgages on the other. The

law applicable to real estate specifies:
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No action for the recovery of real estate shall be brought after 20 years from the
time the right to recover first accrued to the party claiming it or to some persons
under whom the party claims. 

RSA 508:2, I (emphasis added); see also RSA 508:6 (“Actions upon notes secured by a mortgage

of real estate may be brought so long as the plaintiff is entitled to bring an action upon the

mortgage.”).

The legislature has thus explicitly provided that the limitations period for real estate

mortgages begins to run from when the “right to recover first accrue[s],” and not from the time

each installment payment is due. 

No statute or common law rule restricts the statute of limitations for commercial

contracts to when the right to recover first accrues. Instead, as General Theraphysical recognized,

the limitations period in that context runs separately from each installment.

Here, however the court used the rule of law drawn in the context of commercial

instruments, but erroneously applied it to real estate mortgages.

The differing counting methods specified by the legislature make sense. Commercial

contracts are generally for relatively short periods and have a correspondingly short 3- or 6-year

limitations period. Real estate mortgages, however, often run for 20 or 30 years, and

consequently have a much longer 20-year limitations period. Allowing the statute of limitations

to run from each installment in the commercial context gives commercial creditors a reasonably

short 6-year window from each installment in which to begin collection. But in the real estate

context, this is untenable. It would conceivably allow a mortgagee to tack an additional 20 years

to a claim of a mortgage default that occurs toward the end of a 30-year mortgage, thereby

resulting in a 50-year limitations period. 

By providing a longer limitations period for real estate actions, coupled with the
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requirement that counting begins from when the “right to recover first accrue[s],” the legislature

ensured that the 20-year limitations window could not be extended to a half-century.

Words and phrases in a statute are construed according to the common and
approved usage of the language unless from the statute it appears that a different
meaning was intended. … We seek to effectuate the overall legislative purpose
and to avoid an absurd or unjust result. We can neither ignore the plain language
of the legislation nor add words which the lawmakers did not see fit to include.

Bovaird v. New Hampshire Dep’t of Admin. Servs., slip op. 2013-0760, __ N.H. __ (decided Sept.

30, 2014) (quotations and citations omitted).

Here the superior court applied a rule of law intended for commercial paper, but ignored

the plain meaning of an explicit statute. It thus erred in its calculation of the limitations period.

Because the Daleys first defaulted on December 11, 1992, more than 20 years before Ms.

Babigian commenced her counterclaim, she is time-barred from collecting. Accordingly, the

lower court’s finding that some of the Daleys payments were within the limitations period is in

error, and this Court should reverse.

CONCLUSION

This Court should reverse the judgment below, release the Daleys from the lower court’s

finding of damages, and quash any pending foreclosure. In addition, the Daleys request, as they

did below, that Ms. Babigian be barred from enforcing the note and mortgage, that title be

quieted in the names of Ann and Richard Daley subject only to the first bank mortgage, and that

the Babigian mortgage be declared void and discharged.
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Respectfully submitted,

Ann and Richard Daley
By their Attorney,

Law Office of Joshua L. Gordon

Dated: November 14, 2014                                                                
Joshua L. Gordon, Esq.
NH Bar ID No. 9046
75 South Main Street #7
Concord, NH 03301
(603) 226-4225
www.AppealsLawyer.net

REQUEST FOR ORAL ARGUMENT AND CERTIFICATION

Counsel for Ann and Richard Daley request that Attorney Joshua L. Gordon be allowed
oral argument because the portion of the statute cited herein has not been construed, and
because the court below erred to the significant detriment of the Daleys.

I hereby certify that the decision being appealed is addended to this brief. I further
certify that on November 14, 2014, copies of the foregoing will be forwarded to Benjamin R.
Roberge, Esq.

Dated: November 14, 2014                                                                
Joshua L. Gordon, Esq.
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